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IN THE UNITED STATES CIRCUIT COURT OF
APPEALS, NINTH CIRCUIT, NO. 1484.

L. M. HOLT,

Appellant.

vs.

THE CALIFORNIA DEVELOPMENT COMPANY,
(A Corporation), and the SOUTHERN PACI-

FIC COMPANY, (A Corporation),

Appellees.

STATEMENT OF FACTS

The appellant was complainant in the court below,

and is here seeking a reversal of a decree rendered b},

the Circuit Court for the Southern District of Califor-

nia, Southern Division, sustaining a demurrer to his

am.ended bill, and dismissing the same. Jurisdiction

rests upon diverse citizenship, the appellant being a citi-

zen of the State of California, defendant California

Development Company being a New Jersey corporation,

defendant Southern Pacific Company a Kentucky cor-

poration and each being engaged in business and

found, for jurisdictional purposes, in the Southern Dis-

trict of California, Southern Division.

Broadly stated, the suit is that of a stockholder of

the California Development Company, suing on behalf

of the corporation, for the cancellation of an alleged
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ultra vires contract entered into on June 20, 1905, by

it, through its then officers and directors, with the South-

ern Pacific Company.

The amended bill shows that complainant has been

the owner of 170 shares of the capital stock of the De-

velopment Company since November 1st, 1900, and

that the same is of the par value of $17,000.00, and of

actual value in excess of $2,000.00 (Bill par. 1, Trans,

page 4). The bill contains the averment required by

the 94th Equity Rule, on the part of a stockholder su-

ing for the corporation. (Bill par. XXIII, Trans, page

36.)

The California Development Company was organ-

ized April 24 1896, under the laws of the State of

Nev/ Jersey for the purpose of acquiring water rights

and of constructing the necessary works for the irriga-

tion of land and distribution of water thereto, with pow-

er to acquire land both in the United States and the Re-

public of Mexico. (Bill par. Ill, Trans, pp. 5,6.)

The authorized and outstanding capital of the Devel-

opment Compan^? is $1,250,000. (Bill par. XVI,

Trans, p. 30) . The special object of its organization

was, "to acquire the right to divert and apply to bene-

ficial uses water flowing in the Colorado river at a point

in San Diego County, California, near the international

boundary between the United States and the Re-

public of Mexico, and to convey the same for irrigation

and other beneficial uses, by means of an intake, head-
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ing, canals, and ditches, from said river to certain arable

lands, lying in San Diego County near said interna-

tional bo.undary and in that portion of Lower California,

in the Republic of Mexico, adjoining said boundary up-

on the south." A ver\' large body of arable land in

said vicinity, it is alleged, comprising upwards of 100,-

000 acres in said Lower California, and upwards of

800,000 acres in San Diego County, was and is capa-

ble of irrigation from said Colorado River through

said Development Companv's canals, at reasonable out-

lay, said lands being at a lower elevation than the bed

of the river at and near said ooint, and in lar^e part be-

low the level of the sea. (Bill par. VI, Trans, p. 11,

12.)

The bill sets forth, in full, sections 12, 13, 33, 34,

3d and 39, of the Act of the Legislature of New Jer-

sey under which the Development Company was or-

ganized, as follows:

"Sec. 12. The business of every corporation shall

be m.anaged by its directors, who shall respectively be

shareholders therein; they, shall be not less than three in

number, and, except as hereinafter provided, they shall

be chosen annually by the stockholedrs at the time and

place provided in the by-laws, and shall hold office

for one year and until others are chosen and qualified

in their stead; but by so providing in its certificate of

incorporation, any corporation organized under this a-^t

may classify its directors in respect to the time for
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which they shall severally hold office, the severa:!

classes to be elected for different terms; Provided,

That no class shall be elected for a shorter period than

one year or for a longer period than five years, and that

the term of office of at least one class shall expire in

each year; any corporation which shall have more than

one kind of stock, may, bv so providing in its certifi-

cate of incorporation, confer the right to choose the di-

rectors of any class upon the stockholders of any class

or classes, to the exclusion of the others; one director

of every corporation of this State shall be an actual res-

ident of this State, and it shall not be necessary for

more than one director to be a resident of this State,

notwithstanding the provisions of any special charter or

other act."

"Sec. 13. Every corporation organized under this

act shall have a president, secretary and treasurer, who

shall be chosen either by the directors or stockholders,

as the bv.-laws may direct, and shall hold their offices

until others are chosen and qualified in their stead ; the

president shall be chosen from among the directors ; the

secretary shall be sworn to the faithful discharge of his

duty, and shall record all the votes of the corporation

and directors in a book to be kept for that purpose, and

perform such other duties as shall be assigned to him

;

the treasurer shall give bond in such sum, and with such

surety or sureties, as shall be required by the by-laws,

for the faithful discharge of his duty."
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"Sec. 33. Every corporation shall keep at its princi-

pal and registered office in this State the transfer books

in which the transfer of stock shall be registered, and

the stock-books, which shall contain the name and ad-

dress of the stockholders, the number of shares held

by them respectively, Vv^hich shall at all times during

the usual hours for business be open to the examinati :n

of every stockholder; the directors shall cause the st;"rc-

tary, or other officer designated by them having charge

of said books, to make, at least ten days before every

election after the first election, a full, true and complete

list, in alphabetical order, of all the stockholders .en-

titled to vote at the ensuing election, with the residence

of each, and the number of shares held by each, which

list shall at all times during the usual hours for business

be kept at such principal and registered office, and

open to the examination of any stockholder at said of-

fice, and if anv. officer having charge of such books or

list shall, upon demand by any stockholder, refuse or

neglect to exhibit such books or list, or submit them to

examination as aforesaid, he shall for every such offense

forfeit the sum of tv/o hundred dollars, one-half thereof

to the use of the State of New Jersey and the other

half to him who will sue for the same, to be recovered

by action of debt in any court of record, together with

costs of suit, and the books aforesaid shall be the

only evidence as to who are the stockholders entitled

to examine such books or list, and to vote at such elec-
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tion; and the board of directors shall produce at the

time and place of such election such books and list,

there to remain during the election, and the neglect or

refusal of said directors to produce the same shall ren-

der them ineligible to any office at such election."

"Sec. 34. All elections for directors shall be by bal-

lot unless otherwise expressly provided in the charter

or certificate of incorporation. The poll at every such

election shall be opened between the hours of nine

o'clock in the morning and five o'clock in the afternoon,

and shall close before nine o'clock in the evening; the

same shall remain open at least one hour, unless all of

the stockholders are present in person or by proxy and

have sooner voted, or unless all the stockholders waive

this provision in v/riting, the person receiving the great-

est number of votes shall be the directors; Provided,

however, That a m.ajority of all the stock issued and out-

standing shall be present in person or by proxy."

"Sec. 3d. Unless otherwise provided in the charter,

certificate or by-lav/s of the corporation, at every elec-

tion each stockholder, whether resident or non-resident,

shall be entitled to one vote in person or by proxy for

each share of the capital stock held by him, but no proxy

shall be voted on after three years from its date; nor

shall any share of stock be voted on at any election

v/hich has been transferred on the books of the corpora-

tion within twenty days next preceding such election."

"Sec. 39. No person shall be elected a director of
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any corporation issuing stock unless he shall be, at the

time of his election, a bona fide holder of some of the

stock thereof; and any director ceasing to be a bona fide

holder of some of the stock thereof shall cease to be a

director; any corporation may, by its certificate of incor-

poration or by-laws, determine how many shares a per-

son shall hold to qualify him to be a director."

The bill then proceeds to allege the carrying out of

the purposes for which the company was organized

and the acquisition of a water right to about 500,000

miner's inches of the waters of the Colorado River and

the diversion and conveyance of said waters to a tract

of land of about 500,000 acres in extent, lying in Sail

Diego County, California, and to the southward in the

adjoining portion of Lower California in the Repub-

lic of Mexico. (Bill par. VII, Trans, pp. 12,13). The

water right thus acquired is alleged to be a prior right

in the v/aters of the Colorado River, acquired before

the enactment of the act of Congress of June 17, 1902,

Chapter 1093, generally known as the Reclamation Act,

and its value is stated to be $1,500,000.

The organization of a company under the laws of

iMexico, referred to in the bill as the Mexican Company,

is also averred. This company, it is alleged, has no

property or office within the United States of America

and is not amenable, and has never submitted itself or

become amenable to the jurisdiction of the United States
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or of any State or Territory thereof. It is alleged fur-

ther that the Development Company is the ov/ner of all

the capital stock of this Mexican Company; that the

Mexican Company acquired a large tract of land in

Lower California for the purpose of effecting the objects

of the promoters of the Development Company; thai

part of the canal v/hereby water diverted from the river

b^j the Development Company is conducted to the lands

to be irrigated, lies south of the international boundary

line, and within the Republic of Mexico; and that sucn

part of said canal is owned by the said Mexican Com-

pany. (Bill par. VIII. Trans, pages 13, 14.)

The execution b^' the Development Company of a

trust deed to secure a bond issue to the amount of

$500,000, on or about July 1st, 1900, is alleged, with

the further averment that the chief security for said

bonds is the water right above referred to and the var-

ious works constructed for the purpose of utilizing the

sarnx. (Bill par. X, XI, Trans, p. 15.)

It is then alleged that in the Spring and Summer of

1904, the intake at the head of the Developmicnt Com-

pany's canal was allowed to silt, so that it was difficult

to divert into it the needed water from the river. "That

thereafter and sometime in or about the month of Sep-

tem.ber, 1904, said Mexican Company caused a cut to

be made in the bank of said Colorado River and in the

Republic of Mexico, and at a place where the bed of

said river was much higher than said Mexican Com-
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pany's canal. That the soil was loose and unstable at

said point, and the said river gradually widened a

breach in its said bank, at said point, until it became im-

possible to control or manage the flow of said river.

That said intake gradually became, and now is (Bill

filed Feb. 12, 1906,) the bed of the entire Colorado

River along and upon which the entire waters of said

river flow. That the lands irrigated by the waters so

appropriated and diverted by said California Develop-

ment Comxpany are all belov/ sea level and much lower

than the old bed of the Colorado River, from which said

waters are taken; and that further v/estward is a vast

area or basin lying many feet below sea level, into which

said waters were bvi said new cut and point of diversion,

caused to flow, and now are flov/ing, which said basin

is knov/n as Salton Basin. That said waters have now

covered about 400 square miles of said basin and are

gradually rising therein." (Bill par. XII, Trans, p.

\6, 17).

The bill alleges the organization of the Southern

Pacific Company (Trans, p. 11,) and the operation of a

line of railroad by said Company through and across

the said Salton Basin, and that the line at some points

was more than 200 feet below sea level ; that in Febru-

ary or March, 1905, the inflow into the Salton Basin

through the break in the Colorado River began to ap-

proach and threatened to submerge the railroad

tracks of said company; that at or about said time it

realized that the continuance of the inflov/ would compel
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it to abandon many miles of its track or remove the same

to higher ground at great expense, and conceived the

purpose of acquiring control of the Development Com-

pany for the purpose of making large expenditures to

protect its right-of-way and tracks in the name of and

as an indebtedness against the said California Develop-

ment Company, and of saddling a large amount of in-

debtedness therefor upon said company, in the form of

loans from the said Southern Pacific Company."

(Bill par. XIII, Trans, pp. 17, 18.)

In or about the month of May, 1905, an offer of a

loan of $200,000 from the Southern Pacific Company

to the Development Company is alleged to have been

made. The DevelopnK nt Company is alleged to have

been then in financial straits and with greatly impaired

credit, and to have been constrained to accept the loan

offered, by reason of its necessitous condition. "By

the terms of said loan," the bill proceeds, "said Cali-

fornia Development Company agreed to give to the

Southern Pacific Compan^^ control of its Board

of Directors and of all its affairs, until such

time as it should repay said loan with in-

terest; and in addition and at the same time

said Southern Pacific Company got control of a ma;or-

ity, to-wit: 6300 shares of the capital stock, by way of

pledge. That said agreement was so worded and

drawn that it became forthwith hopelessh,^ impossible

for said California Development Company ever to extri-
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care itself from the terms thereof, and said Southern

Pacific Company then and there became a creditor in

possession and having complete dominion and control

over the assets of said California Development Com-

pany." (Bill par. XV, Trans, p. 19.)

The contract which is the basis of the suit is then

set forth in full, as follows:

"This memorandum of agreement made and entered

into this 20th day of June, 1905, by and between the

California Development Company (a corporation or-

ganized and existing under and by virtue of the laws of

the State of New Jersey,) party of the first part, and

the Southern Pacific Com.pany (a corporation organized

and existing under and by virtue of the laws of the

State of Kentucky) , the party of the second part, wit-

nesseth :

That, whereas part>{ of the first part is desirous of

borrowing from party of the second part, on the terms

hereinafter set out, the sum of two hundred thousand

($200,000) dollars to be used by it in paying off cer-

tain of its floating indebtedness and in completing and

perfecting the canal system of first party and of that

certain corporation knov/n as the Mexican Company;

and,

Whereas, on the terms and conditions hereinafter set

out, party of the second part is willing to make such

loan;
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Now therefore, in consideration of the premises

aforesaid and of the several mutual covenants and

promises herein contained, the parties hereto de hereby

covenant,promise and agree as follows, to-wit:

1. Party of the second part is to loan and advance

to party of the first part, and at once pay into itstreas-

ury the sum of two hundred thousand ($200,000) dol-

lars; which said loan is to be repaid by first party

to second party on or before March ist, 1911, in in-

stallments as follows: Twenty thousand ($20,000.-

00 ) dollars on or before March 1st, 1907; thirty thous-

and ($30,000.00) dollars on or before March 1st,

1908, forty thousand ($40,000.00 ) dollars on or be-

fore March 1st, 1909; fifty thousand ($50,000.00) on

or before March 1st, 1910; and sixty thousand ($60,-

000.00) dollars on or before March 1st, 191 1; all de-

ferred payments to bear interest from date of advance-

ment and payment of the money hereunder to first

party, until paid, at the rate of six (6) per cent per an-

num, payable semi-annually, and which said sum, with

the interest thereon, first party agrees to pay to second

party in installments as above fixed and set out.

2. In order to secure said loan and the repayment of

the same, and to secure the second party in making the

same, it is agreed that during the continuance of the

whole 0^ any part offsaid loan unpaid, party of thQ sec-

ond part is to have three members on first party's

board of directors, one of whom shall be during said
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term the duly elected president and general manager

of first party and its business; to that end, first party

agrees to cause three members of its board of directors

as now constituted,, to resign and in their places and

steads, to cause to be elected three parties to be select-

ed for that purpose by second party upon which being

done, first party is to cause the other members on said

board then in California to vote for and elect one of the

three directors so selected and named by second party,

to the office of president and general manager of first

party and its business. And, in the event of any vacan-

cy occurring in the office of director held by either of

said persons elected by party of the second part, or in

said office of president, then party of first part shall

cause such person to be elected to said office as party

of second part shall designate.

Provided, That such president shall be acceptable

—

that is, not objectionable—to at least two members of

the board other than those named by party of the sec-

ond part.

It is further agreed that, in addition to having the

right of nominating three members of said board of

directors, as herein provided for, all members of said

board shall be acceptable, that is, not objectionable, to

second party.

3.The said president and general manager so se-

lected shall have the power to name first party's secre-
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tary, treasurer, attorney, superintendent, chief engi-

neer and consulting engineer, the parties so named,

however, to be acceptable to at least two members of the

board of directors of The California Developm.ent Com-

pany, other than those nam.ed by party of the second

part, as herein provided.

4. To further secure said loan and the repayment

thereof with interest as aforesaid, party of the first part

agrees to procure certain of its stockholders to pledge

sixty-three hundred (6300) shares of its capital

stock; said stock to be deposited in pledge for such pur-

pose with a trustee to be selected by party of the sec-

ond part; said stock not to be transferred on the books

of the corporation during the life of the pledge unfore-

closed, but to remain in the names of the owners there-

of, who shall have the right to sell and transfer their

respective interests in the same, subject always to said

pledge and the purpose thereof; at the tim.e of so de-

positing said stock in pledge, the respective owners

thereof shall execute to the trustee or pledgee so select-

ed bv second party, irrevocable powers of attorney or

proxies, giving to said trustee the right to vote said stock

at all meetings of stockholders of the first party held

after ninety (90) days default in payment of any in-

stallment of said loan or in performance of any other

of first party's agreements herein contained, and while

such default continues.

5. While any part of said loan remains unpaid, no

dividends are to be declared by party of the first pan,
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first party specially agreeing that during said time, its

entire receipts, particularly from water rentals, shall

be applied to the perfecting of its canals and headings

and the canals and headings of said Mexican Company

to the carrviing on of its regular business and to the

payment of its debts including said loan.

6. All money advanced by first party to said Mexican

company, or spent on its canals and headings, is to be

charged against said Mexican Company, on first party's

books, to be paid back to first partv out of the sales

and rental of water and sales of land in Mexico by said

Mexican Company, first party hereby covenanting and

guaranteeing that said Mexican Company, will devote

all such proceeds of sales and rentals of water and pro-

ceeds of its lands to the repayment to first party of all

said m^oney so advanced to or for it by first party.

In order to further secure second party that the pro-

visions of this paragraph will be carried into effect and

execution, and that said loan will be repaid as herein-

above provided, the parties hereto and said Mexican Com-

pany at the same time of the execution hereof, and as a

part of the same transaction, have entered into and ex-

ecuted the annexed contract of even date herewith.

7. It is further agreed that first party, being the own-

er of nearly all of the stock of said Mexican Company,

will cause the board of directors of said Mexican Com-

pany to be composed of men satisfactory to party of sec-

ond part.
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8. Failure at any time while any part of said loan

remains unpaid, to elect as members of first party's said

board of directors the three parties named therefor by

second party, or failure to elect one of said parties as

first party's president and general manager, as herein-

above provided for, shall operate to cause and render

all the balance of said loan then unpaid to become imme-

diately due and payable.

9. V/henever said loan, principal and interest, has

been repaid, according to the terms hereof, to party of

the second part, then party of the second part agrees

that the stock so deposited with the pledgee or trustee

above mentioned as security for the payment of said

loan, shall be returned by said pledgee or trustee to

party of the first part to be bv it returned and delivered

to the owners thereof and the parties entitled to the

same; and party of the second part further agrees upon

said loan being repaid according to the terms hereof,

and not before, that it will cause the three directors of

party of the first part which it is to name as hereinabove

provided, to resign as such directors in such manner

that the directors may elect their successors, and upon

the same being done, party of the first part is to resume

the full control and management of its affairs and its

business.

In witness whereof, the said corporations parties

hereto have hereunto caused their respective corporate
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names and seals to be hereunto affixed by their prop-

er officers thereunto duly authorized.

THE CALIFORNIA DEVELOPMENT
COMPANY,

By F. G. BLAISDELL, President,

By W. T. HEFFERNAN, Secretary,

SOUTHERN PACIFIC COMPANY,
ByE. E. CALVIN, V.-Pr.

By C. B. SEGAR, Asst. Sec."

The contract with the Mexican Company referred

to in the foregoing instrument is also set forth in the

amended bill, as follows

:

"This memorandum agreement made and entered

into this 20th day of June, 1905, by and between The

California Development Company, a corporation,

party of the first part, la Sociedad de Yrrigation y

Terrenos de la Baja California (Sociedad Anonima),

a corporation organized and existing under and by

virtue of the laws of the Republic of Mexico, (here-

inafter and commonly called the Mexican Company)

party of the second part, and the Southern Pacific

Company, a corporation, party of the third part,

Witnesseth

:

That whereas parties of the first and third parts

at the time of the execution hereof as a part of this

same transaction, have entered into and executed the
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foregoing and annexed contract or agreement in writ-

ing; and,

Whereas, under said agreement, party, of the third

part is to loan and advance to party of the first part

the sum of two hundred thousand dollars ($200,000.-

00) therein mentioned under the terms and conditions

and for the purposes mentioned in said foregoing con-

tract; and,

Whereas, it is the understanding of all the parties

hereto that a large part of the money so loaned to

party of the first part is for the real use and benefit

of party of the second part in the work of repairing,

constructing and perfecting its canals and canal head-

ings in the Republic of Mexico, the said loan being

entirelv, made to party of the first part, instead of

partly to party of the first part and partly to party

of the second part, for the reason and because of the

fact that party of the second part is a foreign corpor-

ation having all of its properties in a foreign country,

beyond the jurisdiction of the courts of the United

States, and because of the further fact that the pro-

portions of the said loan to be used by party of the

first part and by party of the second part cannot in

advance be ascertained or determined; and,

Whereas, at the time of the agreeing to the making

of said loan, it was agreed by party of the second part

that it should guarantee the said loan and the repay-

ment thereof;



APPELLANT'S BRIEF. 19

Now therefore, in consideration of the premises

aforesaid, and in consideration of the entering into

and execution of the foregoing contract hereto an-

nexed, the said parties of the first and second parts

do hereby covenant, promise and agree as follows,

to-wit

:

1. Party of the second part does hereby guar-

antee the repayment to party of the first part of all

of said loan, according to the terms, provisions and

conditions of the foregoing and annexed contract; to

that end party of the second part agrees that all moneys

received by it while said loan remains unpaid either

from the sale of its lands or water rights, or rights to

use water, or from the rentals of water, shall be paid as

received to party of the first part to be by it used in

the work of developing and perfecting and building

the second party's said canal and head-gates, and in

the paym.ent of second party's indebtedness, and

in the repayment to party of the third part of said

loan and the several installments thereof.

Party of the second part also agrees that it will

cause its board of directors to elect the president and

general manager of party of the first part is general

m.anager, and that it will give to said general manager

power and authority to handle and dispose of its prop-

erties in the Republic of Mexico, with power to con-

tract and agree to furnish v/ater for use on lands in

Mexico at a rental of not less than fifty (50) cents
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gold per acre foot of water delivered.

2. As between parties of the first and second parts

there shall be kept regular books of account showing

the amounts of money advanced or paid out by party

of the first part for party of the second part, and the

amounts of money received by it belonging to or for

party of the second part. Party of the third part,

however, in no way to be concerned with the mut^^jal

accounts as between parties of the first and second

parts, that being a matter entirely between them and

for their adjustment from time to time in the regular

course of their mutual business and intercourse; party

of the third part being concerned only that the receipts

and returns from the sales and rentals of the property of

party of the second part shall be set aside as herein-

above provided as security for the betterment and pro-

tection of its canals and canal sv^tems, the payments

of its debts and the payment of the debt and loan to

party of third part.

In witness whereof the several corporation parties

hereto have hereunto caused their corporate names

and seals to be hereto affixed by their proper officers

thereunto duly authorized.

(Seal) THE CALIFORNIA DEVELOPMENT
COMPANY,
By F. G. BLAISDELL, President,

By W. T. HEFFERNAN, Secretarv,

(Seal) LA SOCIEDAD DE YRRIGATION y
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TERRENOS de la BAJA CALIFOR-

NIA (SOCIEDAD ANONIMA),
By WILLIAM T. HEFFERMAN,
By A. J. FLORES,

(Seal) SOUTHERN PACIFIC COMPANY,
By E. E. CALVIN, Vice-Pr.

By C. B. SEGER, Asst. Secyy"

The management of the business of the Develop-

ment Company is alleged to be committed to a board

of seven directors, and immediateb? following the ex-

ecution of the above contracts and pursuant thereto,

it is alleged three individuals were chosen as the rep-

resentatives of the Southern Pacific Company on the

board, and they are alleged to have been and continue

to be, agents and employees of the Southern Pacific

Company, acting as directors for its benefit and at its

behest and under its direction. The election of one of

them, to-wit, Randolph as President, is then alleged.

The bill avers in paragraph XVII that "immediate-

ly after the execution of the aforesaid contract between

said California Development Company and said South-

ern Pacific Company, said Southern Pacific Company

took and assumed full control and management of the

business and affairs of said California Development

Company, and ever since has held and still holds such

control and m.anagement, and that defendant, Califor-

nia Development Company, has not paid, and, by rea-
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son of such control by said Southern Pacific Company,

cannot pay, the obligation of $200,000.00 created un-

der and pursuant to said contract, so as to be able to

'resume the full control and managem.ent of its affairs

and its bv.siness' as provided bvn said contract." (Trans,

p. 31, 32). In paragraph 18 of the amended bill it is

further alleged that by reason of the provision of the

contract quoted above, requiring that the other mem-

bers of the Board of Directors of the Development

Company should be "acceptable, that is unobjection-

able" to the Southern Pacific Company, "it was possible

for the Southern Pacific Company to exclude and said

defendant did exclude from said board, all save per-

sons who would be subservient to the wishes and de-

sires of said Southcxm Pacific Company." The sub-

serviency of individual directors composing said board

in addition to the three members named by the South-

ern Pacific .Company is then charged. (Bill par.

XVIII, Trans, pages 32,33.)

Paragraph XX of the amended bill charges that the

object of the Southern Pacific Company in entering

into the contract of June 20, 1905, was the saddling of

debts for the maintenance of its right of way upon the

Development Comipany, and "that said Southern Pa-

cific Company has railroad interests of vast magnitude

and importance com.pared with which its interests as

creditor of said California Development Company is

insignificant; that it is indifferent to the interests of the



APPELLANT'S BRIEF. 23

bond holders and stockholders of said corpd^ation;

and that it is contrary to equity and highlv^ injurious

to the rights of said bond holders and stockholders of

said California Development Company, and of this

complainant as one of the stockholders, that said South-

ern Pacific Company, having other and conflicting in-

terests of its ov/n to conserve, should be and continue

in possession of said California Developmxent Com-

pany and its assets free from the control and regulation

of a court of equity, to which receivers are by law sub-

jected." (Trans, p. 33.)

Paragraph XX of the amended bill charges that

since securing control of the Development Company

through the contract above referred to, the Southern

Pacific Com.pany has made large expenditures of mon-

ey loaned under the contract, for the benefit of itself;

that said expenditures have not been made for the ben-

efit of the Development Company or the Mexican Com-

pany, and benefit to the Development Company or the

Mexican Company is denied. (Trans, p. 34.)

In paragraph XXI it is charged that the Southern

Pacific Company purposes to manipulate the affairs

and assets of the Development Company so that the

interests and holdingsof its stockholders will be render-

ed valueless, and that after having eliminated all the

present stockholders, the Southern Pacific purposes to

dispose of the Developm.ent Company's valuable water

rights to the Reclamation Service and to reap the profit
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therefrom, by virtue of its control and dominion over

the Development Company and its affairs imder the

contract in question. (Trans, p. 34, 35.)

In paragraph XXII of the amended bill it is charged

that the contract of June 20, 1905, was bevond the

powers of the Development Company; amounts to an

abnegation of its corporate functions and is contrary

to public policy and void. That it is unconscionable

in its term.s and that "there is reasonable ground to ap-

prehend that if left outstanding it will cause serious in-

jury to the other creditors of said corporation and to

its stockholders," including complainant. (Trans, p.

35.)

The prayer is that the contract be declared ultra

vires, invalid, and not binding upon the Development

Company, and that it may be ordered surrendered up

and cancelled. That a receiver be appointed pendente lite

that the Southern Pacific Company be enjoined during

the pendency of the suit from enforcing or attempting

to enforce, the contract, or from making further ad-

vances, and that it be required to account, and for such

other relief as may seem meet and agreeable to equity^

(Trans, p. 37, 38.)

SPECIFICATION OF ERRORS

Appellant specifies as error the sustaining of the de-

fendants demurrer and the dismissing of his amended

bill, and in particular the ruling of the lower court that
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a minority stockholder, suing on behalf of the corpor-

ation and for its benefit, must, as a matter of pleading,

accompany his prayer for equitable relief for the cor-

poration, with an offer to do equity.

ARGUMENT.

The ultimate relief sought by the amended bill is

the cancellation of the contract between the defendant

corporations. The bill avers that "there is reasonable

ground to apprehend that if left outstanding it will

cause serious injury to the other creditors of said cor-

poration and to its stockholders, and to your orator as

one of said stockholders." (Trans, p. 36.)

Section 3412 of the Civil Code of California provides

the conditions upon which cancellation of an instru-

ment may be ordered, as follows

:

"A written instrument, in respect to which there

is a reasonable apprehension that if left outstand-

ing it may cause serious injury to a person against

whom it is void or voidable, may, upon his applica-

tion, be so adjudged, and ordered to be delivered

up and cancelled."

It is not material to inquire whether, in enacting this

provision, the legislature of California altered the gen-

eral equity rule or merely formulated it. If the former,

it is still binding upon Federal courts sitting in the state

of California, under the familiar rule which requires
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them to apply any enlargement of equitable rights creat-

ed by the laws of the particular State.

Holland v. Challen, 110 U. S. 15, 24, 28L. ed. 52.

Scott V. Neely, 140 U. S. 109, 114, 35L. 360. 11

Sup. Ct. Rep. 713.

Wehrman v. Conklin, 155 U. S. 324, 39 L. ed 172,

Sup. Ct. Rep. 132.

Hence, if appellant can establish that the contract of

June 20, 1905, is void, he has, under the averment

quoted above, established his right to a cancellation.

Appropriate relief against an ultra vires contract may

be a decree for its cancellation.

See Louisville etc. R. R. v. Louisville T. Co., 174

U. S. 552-567, 43 L. ed. 1081-1088.

But a decision adverse to the propriety of relief by

cancellation as prayed, would still not justify the de-

cree rendered in the court below, provided the amended

bill makes out a case entitling the California Develop-

ment Company to any relief in equity against the

Southern Pacific Company upon the said contract be-

cause ultra vires and void. The bill concludes with a

prayer for general relief, and under this "any relief

may be given for which a basis is laid in the bill," even

although the specific relief prayed may not appear prop-

er.
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Watts V. Waddle, 6 Pet. 389-403, 8 L. 437.

Boon V. Chiles, 8 Pet. 536, 8 L. 1034.

Walden v. Bodley, 14 Pet. 156-164, 10 L. 398.

Stevens v. Gladding, 17 How. 455, 15 L. 158.

Jones V. Van Doren, 130 U. S. 692, 32 L. 1077,

Sup. Ct. Rep. 685.

Tyler v. Savage, 143, U. S. 98, ZQ L. 82, 12 Sup.

Ct. Rep. 340.

We therefore address our argument to the proposi-

tion that the contract of June 20, 1905, is void and that

the California Development Company is entitled to re-

lief in a court of equity against it.

I.

THE INSTRUMENT OF JUNE 20, 1905, IS AB-

SOLUTELY VOID.

Examining the provisions of the instrument of June

20, 1905, it appears that the California Development

Company, in consideration of a loan of $200,000,

agreed substantially as follows:

1. To pay the principal sum in specified install-

ments and to pay the interest semi-annually.

2. To cause three nominees of the Southern Pacific

Company to be elected to its board of directors.

3. To cause one of them to be made President and
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General Manager of the corporation.

4. To cause vacancies in the office of director or Pres-

ident, filled by nominees of the Southern Pacific Com-

pany, to be filled by other nominees.

5. To give such President power to name the sup-

erintendent, assistant manager, treasurer, secretary,

chief engineer, consulting engineer and attorney! of the

Company.

6. To procure proxies from its shareholders for

6300 out of the total 12500 shares of its capital stock.

The follov/ing additional features of the instrument

of June 20, 1905, may be noted:

( 1 ) It is provided that the President nommated by

the Southern Pacific Company and the various officers

appointed by such President shall be "acceptable, thar

is not objectionable" to at least two of the California

Development Company members of the board. An-

other paragraph, however, provides that "in addition to

having the right of nominating three members of said

Board of Directors, as herein provided for, all mem-

bers of said Board shall be acceptable, that is not ob-

jectionable, to the Southern Pacific Company." (Bill

par. XV, Trans, p. 22)

(2) In other words, the Southern Pacific Company

not only names three directors outright but has through

its power of eliminating objectionable persons, the vir-

tual selection of the entire board. Various penalties
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are prescribed for any breach of the foregoing cove-

nants; and by way of clinching control beyond the pos-

sibility of divestiture, it is stipulated that default in

pa^anent of any installments of principal or in "any

of the other covenants and agreements herein contained"

(e. g. default in anv, interest payment), shall empower

the Southern Pacific Company to vote the 6300 shares

of stock at stockholders' meetings, and shall render the

entire sum, principal and interest, immediately due and

payable.

(3) It concludes with the proviso that if principal

and interest shall be fully paid as stipulated, then the

Southern Pacific Company will cause its nominees on

the board to resign, whereupon the California Develop-

ment Company shall "resume the full control and man-

agement of its affairs and its business." (Bill par. XV.,

Tran. p. 25.)

The following are some of the consequences attend-

ing this contract if it is to be allov/ed to stand:

(1) By its terms the control and management of

the corporation passed from this com.plainant and his

fellow stockholders to another corporation. The South-

ern Pacific Company did not at the same time, become

a stockholder and has no interest as such to stimulate

it to a thrift^, management of the Development Com-

pany's affairs. Neither has it a stockholder's liability

and responsibility to control and restrain its actions.

(2) When the control and management of the Cal-
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ifornia Development Company-, passed by this contract

to the Southern Pacific Company, the practical result

was to obliterate the California Development Company

as an independent contracting party capable of compell-

ing observance of the terms of the contract by the

Southern Pacific Company. It became the Southern Pa-

cific Company under another name. If this contract

stands, there is absolutely nothing to prevent the South-

ern Pacific Company from entering into further con-

tracts with itself (sub nom. California Development

Comipany) , exonerating itself from any obligation it as-

sumed, or imposing further burdens upon the Califor-

nia Development Company or its stockholders.

(3) The California Development Company's

stockholders are not parties to the instrument and it

contains no promises running to them, or for their ben-

efit, on which they might sue.

(4) By merelv refraining from payinf^ itself inter-

est when due the Southern Pacific Company can, by the

terms of this instrument, prolong its control over the

California Development Company during the entire per-

iod of its corporate existence, or declare the entire sum,

with interest, due, and proceed to levy upon and take

every dollar of the corporation's assets.

(5) If the instrument is invalid, the California De-

velopment Company no longer has a legal board of di-

rectors because of resignation of those duly elected

(Tran. p. 31.) It is therefore entirely powerless to as-
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sert its rights.

(6) It is entirely optional with the Southern Pa-

cific Company whether it shall ever pay itself off and

permit the California Development Company to "re-

sume full control and management of its affairs."

It is plain that if the instrument of June 20, 1905, is

valid or for any reason no longer open to attack, the

stockholders of the California Development Company

have no legal right, present or future, and no legal op-

portunity, now or hereafter, of ever resuming possession

of their own.

(a) A Corporation has no Power to Bargain Away the

Right to Name its Own Directors.

The laws of New Jersey, as set forth in the bill and

in the statement of facts, supra, provide that the direc-

tors of a corporation shall be chosen annually by its

stockholders. In other words the right to designate

corporate directors from year to year is a right vested

in the stockholders, as to v/hich the corporation has no

power whatever, and over which it has absolutely no

control. This is elementary and we content ourselves

with but a few citations on the point.

Camden & A. R. R. v. Elkins, 37 N. J. Eq. 273,

275.

State etc. v. Merchant, 37 Ohio, St. 251, 253.

State V. Croman, 23 Nev. 49 Pac. 41, 45.
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It is plain that this is a right which the corporation

cannot barter away, and that a contract so providing

is ultra vires and void,—ultra vires in the absolute

sense, because beyond the powers of any corporation

under any circumstances. One of our biennial state

legislatures might as appropriately^, agree to let the

Southern Pacific Company nominate part or all of the

membership of succeeding legislatures. !t makes no

difference whether the contract provided for the nom-

inating of one director by the Southern Pacific Com-

pany or of all. In either case the agreement is ultra

vires. Any other conclusion would produce conse-

quences altogether extraordinary and enable a board of

directors in office one year to grant away the rights of

existing and future stockholders at will and for all time.

(b) A Contract, Whereby a Corporation Agrees that

its President Shall Have Powers Vested by law

in its Board of Directors, is Ultra Vires.

It was equally beyond the power of the directors in

office in June, 1905, to cause the Development Company

to agree that the President nominated by the Southern

Pacific Company should appoint the treasurer, secre-

tary, attorney, assistant manager, superintendent, engi-

neer, etc. of the corporation for the next six years. As-

suming that under the by-laws of the California Devel-

opment Company the board in office in 1905 could by

resolution or agreement or otherwise confer large pow-

ers of appointment upon the President of tiiat partic-
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ular board, it is entirely clear that that board would be

powerless to fetter the management of the corporation

by future boards in any such way.

Furthermore, the New Jersey lav/, as quoted supra,

expressly requires that the secretary and treasurer shall

be chosen either by the directors or stockholders,

(c) A Contract Whereby a Corporation Surrenders

Management and Control of its Affairs for a Term

of Years is Against Public Policy and Void.

That this v/as the effect of the instrument of June 20,

1905, and the intent as vjell, is altogether plain.

The Southern Pacific Company is permitted abso-

lutely to name three of the seven directors. One of the

three is to be president and have power to name all the

officers as already shown. The power to appoint those

other officers clearly carries the power to remove, and

the provision has the effect of making the president a

virtual dictator and usurper of all the functions of the

board.

Moreover the other four directors must be "accept-

able, that is unobjectionable" to the Southern Pacific

Company. This provision gives the Southern Pacific

Com.pany a right of rejection, and thus indirectly a right

of selection of all seven of the directors; and the bill al-

leges that under that provision the Southern Pacific

Companv excluded from its board of directors all. save
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persons subservient to it. (Bill Par. XVIII. Trans, p.

32).

Finally we call attention to the concluding provision of

the contract, already quoted, which provides that the

Southern Pacific Company directors shall resign when

the money is all paid and iwon the same bein^ done the

California Development Company is to "resume the

full control and management of its affairs and its busi-

ness." "Resume" implies and must be predicated upon

a prior abandonment or surrender. It indicates the in-

tent of the parties to the instrument with entire precision

This resumption occurs simultaneously with the resig-

nation of the nominees of the Southern Pacific Com-

pany on its board.

Elaborate argument is unnecessary in support of the

proposition that a corporation has no power to sur-

render its functions and abnegate its franchises in any

such fashion as has been attempted here. Such a trans-

action violates every fundamental principle of the law

governing the constitution and conduct of corporations,

whether public or private.

The courts have declared in numerous cases that a

lease by a corporation having franchises, as a railroad,

telephone company, water company, or the like, is

against public policy and void because disabling the

corporation from the performance of the functions

which constituted the consideration to the State or com-

munity for the grant of franchises.
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York etc. v. Winans, 17 How. 30.

Thomas v. Railroad, 101 U. S. 83.

Penn. R. R. v. St. Louis R. R. 1 18 U. S. 630, 30

L. 284. See Cumberland T. Co. v. Evansville

127, Fed. 192, where numerous additional cases

are collected and approved.

The supreme court of California announced the

same principle in Visalia Gas & El. Co. vs Sims, 104

Cal. 326, and held such a contract against public policy.

The principal purpose for which the California Devel-

opm.ent Company was organized was to acquire the wa-

ters of the Colorado River (Bill par. 111. Trans. P. 5.)

and practically its entire property consists of the water

which it has appropriated, together with the canals and

other conduits for its diversion and distribution for

beneficial purposes. (Amended bill, pars. VII, VIII, and

IX, Trans, p. 12-15.) The use of all water appropriated

for sale, rental or distribution is declared to be a public

use and subject to the regulation and control of the

State in the manner prescribed by law. The rif^ht to

collect rates or compensation for the use of such water

is a franchise, and cannot be exercised except by author-

ity of, and in the manner prescribed by law:

Cal. Const., Sees. 1 and 2, Art. XIV.

Crow V. San Joaquin etc. Co., 1 12 Cal. 309, 313,

and cases cited.

Merrill v. Southside Irrigation Co., 112 Cal. 435

and cases cited.
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Hence the Development Company exercises special

franchises under the Constitution of California, as ex-

pounded by the State Supreme Court, and comes with-

in the principle of the above cases.

Moreover, it is also endov/ed with its franchise to be

a corporation. In consideration of the grant thereof

the State very justly demands that it exercise this cor-

porate franchise in the manner, through the agencies,

and according to the rules prescribed by law for its gov-

ernance. If it is endowed by law with a legal existence,

permitted to sue and be sued, to have corporate suc-

cession, a common seal, and to exercise various func-

tions and activities as an individual, it most clearly owes

a co-relative duty to the state—a duty to exercise that

franchise in accordance with the law of its being.

Applying the principles established by the foregoing

authorities it is plain that this contract, whereby the

California Development Company violated the law of

the state in which it was organized, as well as of this

state by abdicating the management of its affairs in

favor of the Southern Pacific Company, is contrary to

public policy, illegal and void.

The consent of all the stockholders, much less a

bare majority, could not infuse legality into such an ar-

rangement. Neither laches, nor acquiesence, nor es-

toppel nor consent could operate to silence the demands

of public policy for the cancellation of this instrument

and the termination of the anomalous status occupied
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by the Southern Pacific Company in this case.

With reference to this branch of our argument, de-

fendants' counsel admitted in the lower court that "the

board of directors of a corporation can not turn over the

control of a corporation and its affairs except to a limited

extent, to other people." We take it to be equally true

that the corporation itself can not do so. They justi-

fied these provisions of the contract upon the ground

that the contract "does not provide for turning it (i. e.

control) over to anybody at all except directors." In

reply we sav, that by this instrument the California De-

velopment Company agreed to turn over the control of

its affairs to the Southern Pacific Company by agreeing

that the latter should name its directors as hereinabove

explained. They became Southern Pacific directors and

managers and not the delegated agents of the stock-

holders. A court of equity disregards form and looks

to the substance, and it is plain that the substance of

this contract was an agreement of the California De-

velopm.ent Company to turn over control of its affairs

to the Southern Pacific Company.

W^e do not dispute that the particular mode In which

control was surrendered consisted in the turning over of

it to the directors named by the Southern Pacific Com-

pany, thus creating a virtual receivership. That this

was the precise intent of the instrument is shown by its

terms. The concluding paragraph provides that the

three controlling directors are to resign severally when
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the debt and interest are all paid, "and upon the same

being done, party of the first part, (i. e. the California

Development Company) is to resume the full control

and managem.ent of its affairs and its business." We
know of no wa^^of ascertaining the intent of a contract

save from the language used, and no way of escaping

the conclusion that the agreement and the intent here

were precisely what we contend them to be.

The only other answer made by counsel to our argu-

ment on this point in the court below, was that by the

contract the California Development Company was to

procure the pledge of 6300 shares of its stock to a trus-

tee with voting power; that presumably this was done;

and that power to vote this stock would enable the

Southern Pacific Company to control the board re-

gardless of the objectionable features of this instrument.

The short answer to any such contention is that by the

terms of this contract the trustee has no power whatever

to vote the 6300 shares of stock so long as the Califor-

nia Development Company is not in default in payment

of installments of its loan or in any of the other cove-

nants of the agreement.

IL

EQUITY WILL GRANT RELIEF THOUGH THE
CONTRACT IS PARTLY EXECUTED.

Assuming for purposes of our further argument

that the instrument of June 20, 1905, is ultra vires,



APPELLANT'S BRIEF. 39

contran; to public policy and void, we now contend that

the circumstances shown by the bill entitle complainant

to relief in a court of equity.

The state court cases relied upon by defendants in

the lower court have no bearing upon this case, and no

cogency in this court. The Supreme Court of the Unit-

ed States has laid down its own rules upon the subject

with the greatest clearness and precision. Writers upon

the subject recognize that there is an established Fed-

eral rule and that it varies from the doctrines of many

state cases.

Before presenting these authorities we note the fol-

lowing points, all of which under the cases, have a bear-

ing upon complainant's right to relief:

1. This contract is ultra vires in the absolute sense;

that is, it is not simply beyond the powers of a partic-

ular corporation through want of particular specifica-

tions in its articles; but it is beyond the powei-s of any

corporation under any circumstances.

2. It is only partly performed.

3. It is a continuing contract, prescribing the man-

agement and control of the California Development

Company through a period of six years and as much

longer as the Southern Pacific Company- cares to con-

tinue it.

4. It is, by our contention, pernicious in its terms

and provisions, and violates many sound rules of public

policy.
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5. It is Oppressive and unfair to the stockholders of

the California Development Company because depriv-

ing them of legal right or opportunity to regam their

lawful status.

6. The bill alleges that the Southern Pacific Com-

pany advanced this money for its own benefit to pro

tect its right of way; and alleges that the Southern Pa-

cific Company's purpose in entering into the contract

v/as to get an opportunity to saddle upon the California

Development Company expenditures which otherwise

it would have had to m.ake its own account.

7. The bill alleges that the Southern Pacific Com-

pany is now in possession and control of the affairs ard

business of the California Development Company.

8. The bill shows that the California Development

Company no longer has a legal board of directors cap-

able of protecting its rights.

The Federal rule on the subject of ultra vires con-

tracts partly performed was in a large measure formu-

lated by Justice Miller in several able opinions that have

since been repeatedly quoted and followed. One cf

the first of these opinions v/as rendered in the case of

Thomas v. Railroad Co. 101 U. S. 71, 86.

In that case the contract had stood for foui or five

years and payments had been m.ade upon it and per-

formance had been made from time to time under it.

These facts were urged as a bar to relief.
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The court, however, pointed out that, in part, the

contract was still executory notv/ithstanding the five

years, and proceeds: "Not only so, but it is a contract

forbidden by public policy and beyond the power of de-

fendants to make. Having entered into the agreement,

it was the duty of the Company to rescind or aoandon it

at the earliest moment. This duly was independent of

the clause in the contract which gave them the right to

do it. Though they delayed its performance for sev-

eral years, it was nevertheless a rightful act when it was

done. Can this performance of a legal duly, a duty both

to stockholders of the company and to the public, give

to plaintiffs a right of action? Can they found such a

right upon an agreement void for want of corporate au-

thority and forbidden by the policy of the law ? To hold

that they can, is, in our opinion, to hold that any act

performed in executing a void contract makes all its

parts valid, and that the more that is done under a con-

tract forbidden by law, the stronger is the claim to its

enforcement by the courts''

Again in Pennsylvania R. R. vs St. Louis R. R. 118

U. S. 316-318, the Court speaking by the same learned

judge, said:

"We understand the rule in such cases (i. e. partly

executed ultra vires contracts) to stand upon the broad

ground that the contract itself is void, and that neither

rvhat has been done under it, nor the action of the court,

can infuse any vitality into it."



42 HOLT V. CAL. DEV. CO. ET AL. " >

Reaffirmed in

O'Brien vs Wheelock, 184 U. S. 490, 46 L. 654-

655.

In Pittsburg etc. R. R. vs Keokuk Bridge, 131 U. S.

389, it is said:

"A contract made by a corporation, which is unlawful

and void because beyond the scope of its corporate pow-

ers, does not, by being carried into execution, become

lawful and valid."

In Central T. Co. vs Pullman's Car Co. 139 U. S.

54, a contract was found to be ultra vires and against

public policy and the argument urged in this case in

the lower court, viz: that an estoppel had arisen be-

cause performance had taken place and the benefits had

been received bv^the party alleging the ultra vires. The

Court speaking by Mr. Justice Gray, said:

"But this argument, though sustained by decisions

in some of the States, finds no support in the judgments

of this court."

139 U. S. 55.

The same case sums up the Federal doctrine on the

subject as follows

:

"A contract of a corporation, which is ultra vires, in

the proper sense, that is to say, outside the object of its

creation as defined in the law of its organization, and

therefore beyond the powers conferred upon it by the
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legislature, is not voidable only, but wholly void, and of

no legal effect. The objection to the contract is, not

merely that the corporation ought not to have made it,

but that it could not make it. The contract cannot be

ratified by either party, because it could not have been

authorized by either. No performance on either side

can give the unlawful contract any validity, or be the

foundation of anv^ right of action upon it.

"When a corporation is acting within the general

scope of the powers conferred upon it by the legislature

the corporation, as well as persons contracting with it,

may be estopped to deny that it has complied with the

legal formalities which are prerequisites to its existence

or to its action, because such requisites might in fact

have been complied with. But when the contract is be-

yond the powers conferred upon it by existing- laws,

neither the corporation, nor the other party to the con-

tract, can be estopped, by assenting to it, or by acting

upon it, to show that it was prohibited by those laws.

"A contract ultra vires being unlawful and void, not

because it is in itself immoral but because the corpora-

^n, by the law of its creation, is incapable of making

it, the courts while refusing to maintain any action upon

the unlawful contract, have always striven to do justice

between the parties, so far as could be done consistently

with adherence to law, by permitting propert^^or money,

parted with on the faith of the unlawful contract to be

recovered back, or compensation to be made for it.
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"In such case, however, the action is not maintained

upon the unlawful contract, nor according to its terms

;

but on an implied contract of the defendant to return,

or, failing to do that, to make compensation for, properii^

or money which it has no right to retain. To m.aintain

such an action is not to affirm, but to disaffirm the un-

lawful contract.

"The ground and the limits of the rule concerning the

remedy, in the case of a contract ultra vires, which has

been partlv performed, and under which property has

passed, can hardly be sum.med up better than they were

by Mr. Justice Miller in a passage already quoted, where

he said that the rule 'stands upon the broad ground that

the contract itself is void, and that nothing which has

been done under it nor the action of the co'irt, can infuse

any vitality into if; and that where the parties have so

far acted under such a contract that they can not be re-

stored to their original condition, the court inquires if

relief can be given independenly of the contract, or

whether it will refuse to interfere as the matter stands^

Penns^ylvania R. R. v. St. Louis etc. R. R. 118

S. 31?;'

The concluding sentence has reference to the giving

of relief to the contracting party who has parted with

something of value under it. In other words as applied

to the case at bar it means that if the Southern Pacific

Company were suing on the contract, the court would

inquire if it would allow the Southern Pacific Company
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to recover the $200,000 or refuse to interfere at all in

its behalf.

In McCormick v. Market N. Bank, 165 U. S. at page

553, 41 L. 822, it is expressly ruled that a lease void

because ultra vires, can not be made good by estoppel,

and the Central Transportation Co. case is cited and

followed. The court says

:

"The doctrine of ultra vires, by which a contract made

by a corporation beyond the scope of its corporate pow-

ers is unlawful and void, and will not support an action,

rests, as this court has often recognized and affirmed,

upon three distinct grounds; the obligation of any one

contracting v/ith a corporation, to take notice of the legal

limits of its powers; the interests of the stockholders not

to be subject to risks which they have never undertaken;

and above all, the interest of the public, that the cor-

poration shall not transcend the powers conferred upon

it by law."

Again in California Nat. Bk. v. Kennedy, 167 U. S.

368, 42 L. 200, it is said:

"Whatever divergence of opinion ma^^ arise on this

question from cGnflidinf^ adjudications in some of the

State courts, in this court it is settled in favor of the

right of the corporation to plead its want of power, that

is to say, to assert the nullity of an act which is an ultra

vires act." The Central Transportation Co. case is

again quoted and approved.
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The case Louisville etc. R. R. v. Louisville Trust Co.

174 U. S. 552, 43 L. 1088, was a suit in equity and

moreover, a suit for cancellation of a contract alleged to

be ultra vires. The court expressly held that the con-

tract was ultra vires "and void and incapable of being

made good by ratification or estoppel/' citing numerous

cases.

The cases in the different circuits are numerous and

to the same effect, and it is unnecessary to review them

at length.

In this court the question has been ruled in Bowen v.

Needles National Bank, 94 Fed. 929—C. "C. A. The

decisions of State courts are noted and shown to be at

variance with the established Federal rule that no es-

toppel or ratification can take place.

In Germania etc. Trust Co. v. Boynton, 71 Fed 801

-C. C. A., decided in the circuit court of appeals for

the Sixth circuit, it is expressly ruled that neither ac-

quiesence nor consent of all the stockholders can render

an ultra vires contract any the less void.

The case Ohio etc. Ry. v. McCarthy, 96 U. S. 252,

24 L. 693. 695, 698, relied upon adversely below, was

not concerned with a question of ultra vires in the abso-

lute sense, and is at variance with the later authorities

above quoted. While state court cases may have fol-

lowed it on this point, the Federal courts have not. It

is distinguished in the Central Transportation Co. case
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where the Federal rule was finalh'.crystalized into its

present form.

See 139 U. S. 54, 35 L. ed. 67, 11 Sup. C, Rep.

486.

The case of St. Louis etc. R. R. v. Terre Haute etc.

R, R. 145 U. S. 393, 36 L. ed. 748, is distinguishable in

may important particulars from the case at bar, and even

if adverse must be deemed modified by later cases in

the same court already referred to. There tlic railroad

company making an ultra vires lease of its property

made no objection until seventeen years afterwards; and

the parties were found to be equally at fault. It did not

present circumstances of continuing inequity as in this

case. It did not involve a continuing affront to funda-

mental principles of corporate management and control

prescribed under all codes of corporation law. There

can be no question under the decision but that relief

would have been granted had a minority stockholder

made complaint, as here, within six or seven months

after the wrong was consummated. The importance of

upholding this right of non-consenting stockholders to

object to ultra vires acts by the corporation is founded

upon many sound considerations

:

"That a charter constitutes a contract between the

corporation and its stockholders is a principle of lav/

that has become firmly embedded in the jurisprudence

of modern times. U^n this principle of law rests the

stability, permanence and honesty of management of
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many corporations, and from it arises much of the con-

fidence, safety and protection of the stockholder him-

self. It was first promulgated in America, in 1820, in

Livingston v. Lynch, and was applied to corporations

in The Hartford & New Haven Railroad Company

against Croswell, and in England, in 1824, in Natusch

V. Irving. These cases have been followed by a long

list of supporting decisions. They were first to establish

clearly the doctrine that any act or proposed act of the

corporation or of the directors or of a majority of the

stockholders which is not within the express or implied

powers of the charter of incorporation or of association

^in other words, any ultra vires act— is a breach of the

contract betv/een the corporation and each one of its

stockholders,, and that consequently anv one or more

of the stockholders may object thereto and compel the

corporation to observe the terms of the contract as set

forth in the charter."

2 Cook on Stock and Stockholders (3rd ed.) ddd.

(a) There is no Estoppel

Admitting that in some State courts, ultra vires con-

tracts have been upheld upon principles of estoppel, we

deny that any of them establish the proposition that es-

toppel by acquiesence or laches or in any other way,

can arise in a case like this. Even the State courts have

recognized the danger of such a doctrine; the danger,

namely, that by estoppel the powers of corporations

might be extended to any extent, and in any direction,
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and altogether beyond the limits fixed by law and the

corporate articles.

However that may be, it is abundanth\ clear under

the Federal cases cited above that the theory of estoppel

finds no countenance or support in Federal jurispru-

dence.

Moreover we do not see how estoppel can be argued

against this complainant under the facts charged in the

am.ended bill. An estoppel always involves the element

of inconsistency between some act done or attitude or

position previously taken, and the attitude which the

party subsequently seeks to assume. The argument here

must be that an estoppel arose because complainant

stood by when the money was paid over and the changes

in the directorate took place. But it appears the com-

plainant is only a stockholder and not a director, and it

does not appear that he knew anything about a loan or

the contract .until long after both were consummated.

After indulging all reasonable inferences no more could

be assumed that that complainant knew prior to the

loan, that the California Development Company plan-

ned to borrow money from the Southern Pacific Com-

pany; and after the loan that it had borrowed money.

There is nothing in this knowledge that should have put

any stockholder upon inquiry, or convict him by estop-

pel if he failed to make immediate inquiry.

If the California Development Company as a cor-

poration is not estopped-—and the authorities leave no
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room for doubt upon that point— it assuredly will not

do to hold its stockholders individually estopped, under

the facts as they appear in this bill. There would then be

no redress whatsoever against an ultra vires and void

contract which by its terms is to operate through a

period of six years and as much longer as the Southern

Pacific Company cares to continue its provisions. The

bill shows that the California Development Company

is now dominated and controlled b^i and its affairs and

business are in possession of the Southern Pacific Com-

pany. Under these circumstances there is no hope of

a suit being filed by the California Development Com-

pany to terminate the present status, and no likelihood

of any resistance by the corporation as such to the action

of the Southern Pacific Company, in charging its main-

tenace of way expenses against the California Develop-

ment Company in the manner alleged in the bill.

(b) Complainant is not Guilty of Laches

The foregoing applies also to the argument that com-

plianant's right to relief is barred by laches. Laches

must affirmatively appear, and there are no facts to

warrant an^^ such inference upon the face of this bill.

We know of no case where a complainant presenting

his bill in equity within six months of an act complain-

ed of as absolutely void, has been held subject to an im-

putation of laches. The fact that money was paid under

the contract on July 22, 1905, would not subject the

stockholders of the California Development Company
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to the charge of laches upon the day following and the

Southern Pacific Company was not further prejudiced

by a delay of five or six months after that. Moreover,

under the facts here presented and the rule of the Fed-

eral courts, the very utm.ost effect that the delay in

bringing suit could have, would be to modify the amount

of relief to which complainant might be entitled. In

other words it simply goes to the extent of the relief and

not to the question whether any ground for relief ap-

pears. If the contract is ultra vires and onh\ partly per-

formed this bill must be held to have equity regardless

of these loans. The contract is in man^^ important par-

ticulars unperformiCd; the portions of the agreemient

which are the most objectionable may still be rendered

nugatory; the rights of the stockholders to exercise their

legal function of choosing directors during the next five

vears may still be protected; the anomalous and illegal

status of the Southern Pacific Company in the affairs

of the company may still be terminated. The Southern

Pacific Company can be restored to its former position

by repayment of the loan if it shall at the hearing appear

that it is equitably entitled thereto.

If a corporation ma^'vraise the defence of ultra vires

after four years acquiesence, as permitted in Thomas

vs. Railroad, supra, there can be no plausible theory

upon which to convict a stockholder of laches, who sues

within six or seven months.

Assuming that som.e cases hold a stockholder's bi'l
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barred, because of laches and estoppel, where filed for

the purpose of challenging some act of management

which is not void but only voidable, no such rule can ap-

ply where the contract is absolutely void, so that "noth-

ing done under it can infuse vitality into it;" where the

difficulty is "not that the corporation ought not to have

made it but that it could not make it;'' where the instru-

ment sought to be impugned serioush^jand continuously

impairs the legal rights of stockholders and creates an

anomaly in corporate management conflicting directly

with sound principles of public policy.

The only Federal cases cited in support of defendant's

arg,ument in the lower court v/ere

:

Leo v. Union Pac. Ry. 19 Fed. 283.

Foster v Mansfield Ry. Co. 36 Fed. 627.

Jessup V Illinois C. R. R. 43 Fed. 483.

Zabriskie v Cleveland etc. R. R. 23 How. 389.

None of these have any relevancy in the case at bar.

In Leo V Union Pac. R. R. 19 Fed. 283 the court

found the contract infra vires and the stockholder com-

plainant one who had bought his stock after the transac-

tion complained of.

In Foster v Mansfield etc. R. R. 36 Fed. 627, the ba-

sis of the relief was fraud and not ultra vires, and ten

years delay was held to be laches.
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In Jessup V Illinois C. R. R. 43 Fed. 483, the very

distinction here pointed out betv/een void and voidable

acts, is emphasized; and the court holds that a contract

"voidable onlv may become by the acts of the parties or

by long acquiesence, binding upon them." Relief was

there refused because of twenty years delay.

In the Zabriskie case, 23 How. 389, the act complain-

ed was within the corporation's powers but defectively

performed, and an acquiescing stockholder was held

estopped.

We do not believe any State cases have ever held a

stockholder barred by laches under circumstances sim-

ilar to those in the case at bar. But whatever the doc-

trine elsewhere there can be no possible room for argu-

ing that theruleof laches can be applied, under the Fed-

eral cases, to complainant in this case.

There is yet another answer to the contention as to

laches and estoppel. The averment of the amended

bill is that the Southern Pacific Company made this loan

for the purpose of making large expenditures to pro-

tect its right of way and tracks, in the name of the Cali-

fornia Development Company and as an indebtedness

against it and of saddling upon the California Develop-

ment Company a debt for expenditures in reality made

for the benefit of the Southern Pacific Company (Bill

Par XIII, XIX. Trans p. 17, 33) and that the additional

expenditures have been similarlv, made (Par. XX.

Trans, p. 34). That being so it would not have been
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inequitable even if complainant had knov/ingiy stood

by and permitted the loan to be made, and then filed this

suit.

(c) There is no Adequate Remedy at Law

The bill shows that theCalifornia Development Com-

pany is nov/ completely dominated by the other party

to the contract. ( Bill par XVI, XVII, XVIII, Trans, p.

30-33.) It shows that the resignation of directors le-

gally in office has been procured (Bill par XVI, Trans,

p. 30.) and therefore that the California Development

Company has no legal board of directors capable of en-

forcing and vindicating its rights. There is therefore no

possibility of a suit by the corporation itself, and there

is an appropriate averment of the futility of any demand

upon the directors to bring suit. (Bill par. XXIII, Trans,

p. 36.) Moreover, there is no possibility that the defence

of ultra vires will be raised b^^ the corporation itself,

through resistance to the terms of the contract or de~

m.ands of the Southern Pacific Company.

It is apparent therefore, that the only possible mode

of obtaining redress is through a stockholder's suit, and

that must be in equity.

Dodge V Woofey, 1 8 How. 34
1 , 1 5 L. ed 40 1

.

Memphis v Dean, 8 Wall, 73, 19 L. ed 326.

(d) In a suit by a minority stockholder on behalf of

the corporation, the court will impose equity as a condi-

tion of the relief granted, but an offer to do equity
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need not, as a matter of pleading, be incorporated in the

bill.

Appellant does not contend that the maxim "he who

seeks equity must do equity" is any less applicable to s

stockholder's suit on behalf of the corporation, than to

a proceeding by the corporation itself, for the vindica-

tion of the same right. It may indeed be conceded, with-

out prejudice to this appeal, that the maxim is of abso-

luteh', universal application, to all chancery causes, and

under all circumstances. The only question here is

whether, as a matter of pleading, an offer to do equity

should have been embodied in this bill, and the want of

it is fatal on general demurrer. In other words, the

question is one of pleading, and not of equity principle.

Yet the opinion of the learned judge in the court below

v/ould appear to have treated the case as challenging

the -miversality of the equity principle, and the conclu-

sions expressed therein seem to have been strongly in-

fluenced, if not controlled, by consideration of the injus-

tice of permitting a stockhoder to go into equity and yet

escape the operation of the maxim.

The facts at bar can be treated as impugning the

equity m.axim only upon the theory that the stockholder

is suing in his own right, and hence that it is fncumbent

upon him to come forward himself with the amount

loaned, viz : $200,000 with interest, and offer to restore

that amount to the Southern Pacific Company. Or, if

the thing received by the corporation under the void
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contract had happened to be bonds, or stock, (as in the

case of Louisville etc. R. R. v Louisville Trust Co., 174

U. S. 552) or some other specific property, real or per-

sonal, then upon the theory that the stockholder must

somehow and in some way, get hold of this property so

received and himself offer to restore it. It will be ad-

mitted that this would be a rather formidable task in

any case, and especially where, as here, the entire cor-

porate machinery was in the hands of complainant's

adversary, having the most ample reason for insisting

upon the status quo. Plainly the stockholder in such a

suit is not required to get from his corporation specific

real or personal property received under such a contract

and offer to restore it. The principle is the same, and

the rule must be the same where the property so receiv-

ed happens to be money. In either case it is the one

receiving the consideration, to-wit, the corporation, that

is in position to restore what has been received, if that

happens to be the equitable thing to do. If property,

it is the corporation that has it, and can restore it; if

money, it is the corporation that has had the benefit of

it and is, from a legal standpoint, capable of restoring

the equivalent.

Now it is elementary that the stockholder in such a

suit as this, does not proceed in his own right, but on

behalf of the corporation, which is the "essential party

in interest." The corporation is the real actor, and the

one to whom the maxim applies.
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Davenport v Dows, 18 Wall. 627.

Hawes v Oakland, 104 U. S. 454.

Morris v Elyton L. Co. 20 So. Rep. 513 (Ala.)

Larvvill v Burke, 19 Ohio C. C. 449.

In the recent case of Appleton v A^merican Malting

Co. (New Jersey, 1903) 54 Atl, 454, the true nature

of a minority stockholder's suit is thus explained:

"The complainants do not bring this suit to establish

any right of their own or because they are personally

entitled to the relief sought. They are permitted to sue,

ex necessitate rei; because the interests of those in con-

trol of the corporation are hostile to the interests of the

coi'poration itself. Although on the record the corpor-

ation is a party defendant yet in reality the complainants

represent it. Except in nam.e the suit is an action

brought in the name of the corporation. It is maintained

solely for its benefit and the final relief when obtained

belongs to it and not to the complainants."

It is therefore altogether clear that a stockholder is

not required himself to restore or to offer to restore what

he never received. The only question can be whether he

should, in his bill, make an offer to restore on behalf of

the corporation. This, we say, is purely a question of

pleading, unembarrassed by^ considerations of inequity

or injustice of any sort.

The point has been ruled favorable to appellant in

several cases.

^"
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In Stebbins v Perry Co., 167 111., 568, 575, it was held

that a stockholder seeking in equity the cancellation of

capital stock which had been paid for by an issue of

bonds, need not offer to return such bonds where he was

not a party to their procurement and had no control over

them.

In Edv/ards v Mercantile T. Co., 124 Fed. 381, de-

cided in the Circuit Court for the Southern District of

New York, the stockholder complainant sought to have

an alleged fraudulent agreement between the corpora-

tion and another set aside, and it was held that the com-

plainant need not offer to return property acquired by

the corporation through such agreement, or show an ef-

fort to procure its return by the corporation, where the

bill showed an appropriate demand upon the corpora-

toin to institute the suit and its refusal.

In Wills V Porter, 132 Cal, 520, 521, the action was

by a stockholder of a corporation for the purpose of

annulling certain corporate action, and the question of

the necessity of an offer to restore the consideration re-

ceived, was directly raised. In overruling it the Court

said:

"No offer is made to pay the one-hundred-thousand-

dollar note and interest, and there is nothing to show any

intention to release the defendant Porter from his con-

tract. But, nevertheless, it cannot be held, as appellants

argue, that, before plaintiff could maintain this action
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for a rescission, he must have placed, or offered to place,

Porrer in the position which he occupied at the time the

transaction was consumimated, or in other words, that

plaintiff must have relieved Porter from his guaranty to

the bank, and reim.bursed him for any loss which he may

have sustained by reason of his guaranty. Under the

peculiar facts of the case, it would be impossible for the

plaintiff, who, after all, is acting hut in a representative

capacity on behalf of the corporation, so to do. As

plaintiff is siting on behalf of the corporation, his re-

covery can be no other than that which the corporation

itself might obtain were the cause prosecuted by its own

officers, The court is not limited in this equitable ac-

tion by the m.ere offers and dem.ands of the parties. It

may do exact justice between them all."

See also

Lamb v San Pedro etc. Co., 3 N. Mex, 4445, 9

Pac. 525.

Ponca Mill Co. v Mikesell, 55 Ne6. 98.

Appleton V Amer. M. Co. (N. J. 1903) 54 At)

454.

The cases relied upon by counsel and by the court

below, requiring an offer to do equity in the stockhold-

er's bill, are all distinguishable from this suit.

Garretson v. Pacific Crude Oil Co., 146 Cal. 184,

190, does not touch the point here involved.
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In S-Tiiih V Ferries and C. H. Ry., 51 Pac. 710, the

complaining stockholder was suing upon an alleged

right of action accruing to himself, and had personally

received some of the proceeds of the transaction com-

plained of. Neither of these cases has any force

against the direct ruling of the same court in Wills v.

Porter, supra.

Wright V. Hughes, 119 Ind. 324, 12 Am. St. Rep.

416, was a suit bv>a policy holder in an insurance com-

pany. The contract was held merely voidable in the

first instance, and to have been fully executed, and the

court was not discussing the necessary allegations of a

stockhholder's bill.

The two Federal cases relied upon, involved suits by

the corporations and not by stockholders in their behalf.

Atlantic and P. T. Co. v. Union Pac. Ry., 1 Fed.

745.

Louisville etc. Ry. v. Louisville T. Co., 174 U. S.

552.

Upon principle the position of appellant is obviously

soand. As already shown, the stockholder who brings

the bill is not proceeding in his own right, upon a cause

of action vested in him, nor is he an authorized or ac-

credited agent of his corporation. He is merely an in-

formant, presenting a certain state of facts to the court,

and calling upon it to grant relief. He gets no more by

the successful result of the litigation than his fellow
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Stockholders. The corporation must be joined as de-

fendant in order that it may be before the court and

a decree may be entered binding upon it.

Davenport v. Dows, 18 Wall 627.

Not because it is a real defendant, but rather in fact,

the real complainant.

Appleton V. Amer. M. Co., (N. J. 1903), 54 Atl,

454 (quoted above.)

It is settled that a stockholder has no power to bind

the corporation bv^ an appearance in court, as, for in-

stance, by an answer which he attempts to file for it;

and a decree against the corporation cannot be founded

upon any admissions in such answer.

Bronson v. LaCrosse, 2 Wall, 283, 301.

If not bound by admissions in a stockholder's answer

the corporation would not be bound by admissions in a

stockholder's bill. Yet an offer to do equity going beyond

what a court of equity would exact, would involve a

most serious admission. The corporation would not,

and should not be bound or estopped by it. In other

words, v/here the corporation is, as here, disabled from

comJng into court with an offer of equity embodying the

determination of its lawful governing powers, it is for

the court to impose equity in conformity with the facts

as they may develop.

This was done in the case of Ponca Mill Co. v. Alike-
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sell, 55 Neb. 98.

It is not for the individual stockholder to attempt to

conclude the matter bv, his own ideas of what may be

equitable under the circumstances.

The opinion of the learned Judge of the Court below

intimated that a holding in accordance with appellant's

contention would enable a corporation to evade the equit-

able repuirement as to doing equity, by refusing to sue,

and so affording its stockholders an opportunity to do so,

Yet it is plain that neither the corporation, nor the stock-

holder can get relief from the ultra vires transaction until

it has done equity. If it v/ants relief, the only expeditious

way of getting it (under the circumstances assumed) is

by tendering back v/hat it received, and thereby putting

itself in position to obtain the aid of a court of law or

equity, if the tender is refused. What therefore could

it gain by the device of a collusive stockholder's suit

where the term.s imposed before relief were granted

would be exactly the same, and the difference merely

one of pleading in the bills filed ; and where it would sac-

rifice the possibility of getting imm.ediate relief through

acceptance of the tender by the other party.

Again, the opinion below, commenting upon the

holding in Wills v. Porter that equit\^ would be imposed

in the decree as a condition of relief, observes:

—

"Since the condition, according to the opinion of the

Court, would be m.ade a part of the final decree, and,
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since the decree v/ould unavoidably be ineffectual be-

cause of complainant's inability to comply with its condi-

tions, to allow the prosecution of the suit would be sim-

ply to vex the defendant with futile litigation." (Trans,

p. 59.) The answer to this is that it is not upon com-

plainant that the conditions in the decree would be im-

posed, if at all, but upon the corporation. There can be

no presumption that the corporation would be unable to

comply with the condition, and hence no presumption

that the decree would be ineffectual or the litigation fu-

tile. The very opposite must be presumed. If, however,

it appeared upon the face of this record that in point of

fact the corporation would be unable to repay this money

and it further appeared that equity required its repay-

ment, that might justify the appointment of a receiver,

but would fall far short of a reason why equity should

y/ithhold relief in a case presenting the aggravated fea-

tures that here appear.

(e) Under the allegations of the amended bill, the

Southern Pacific Company has no equity to a return of

the m.oney loaned under the contract of June 20, 1905.

There is another and a conclusive answer to the ruling

of the lov/er court against the complainant in this case.

For the purposes of the demurrer upon which the case

was decided below, the allegations of the amended bill

must be taken as true. Paragraph XX (Tk p. 34)

charges that the money loaned and advanced under the

contract v/as expended by the Southern Pacific Con-
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pany "for the benefit of itself, the said Southern Pacific

Company; that said expenditures have not been made

for the benefit of said California Development Company

or said Mexican Company at all and have not benefitted

either or both of said companies;" and further charges

that upwards of $300,000., or $100,000 more than the

advances under the contract, had been expended by the

Southern Pacific Company for its own benefit, and with-

out benefit to the Development Company or the Mexican

Company, but nevertheless charged against the Califor-

nia Development Company in the form, of a debt to the

Southern Pacific Company. In other words the facts

for the purposes of this appeal are that the Southern

Pacific Companv. got control of the Development Com-

pany pursuant to a contract which appellant claims is

ultra vires and utterly void, and through the control

thus obtained, disbursed and expended the amount

loaned, for its own benefit and without benefit to the De-

velopment Company or to its constituent Mexican Com-

pany. These allegations must be accepted for the- pur-

pose of this hearing and they clearly negative the exist-

ence of any equity in the Southern Pacific Company to

a return of the m^oney loaned. It is as though A pro-

cured B to give him a note for $200,000, and then him-

self spent the entire sum for his own purposes. It will

not be pretended that, under such circumstances B

should be compelled to offer $200,000 to A as a condi-

tion precedent to the cancellation of the note.
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We submit that the opinion of the learned Judge in

the Court below clearly shows that he either misappre-

hended or overlooked this paragraph of the amended

bill. It does not aver a failure of the expenditures, but

a misapplication of them to the uses and purposes of the

creditor himself.

Ill

THE BILL SHOWS A SUFFICIENT COMPLI-

ANCE WITH THE 94TH EQUITY RULE.

It is obvious from the facts alleged that demand upon

the Southern Pacific management of the Development

Company for the institution of this suit would have been

futile. The making of such a demand was therefore un-

necessary under the authorities.

Lafayette Co. v. Neele^^ 21 Fed. 738.

Young V. Alhambra M. Co., 71 Fed. 810.

Excelsior P. P. Co. v. Brown, 74 Fed. 321, 20 C.

C. A. 428.

De Neufville v. N. Y. etc. R. R., 81 Fed. 13, 26

C. C. A. 306.

Weir V. Bay S. G. Co., 91 Fed. 940.

Rogers v. Nashville etc. Ry., 91 Fed. 305, 33

C. C. A. 517.

The form of the allegation in this case is modeled

after that in the case of

Rogers v. Nashville etc. Ry. supra.
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IV

THE COURT HAS JURISDICTION

(a) Where the stockholder's bill is for the purpose

of enforcing or vindicating the corporation's rights, "it

is not necessary for the stockholder to show that his pri-

vate interests or damages, actual or threatened, amount

to the sum which is required to give the Federal courts

jurisdiction. That jurisdiction is tested by the value of

the object to be gained by the suit, as was held by the

Supreme Court in Railway Co. v. Ward, 2 Black 485."

Hill v. Glasgow R. Co., 41 Fed. 614.

See also:

Lannin v. Osborne, 79 Fed. 661.

Nashville etc. R. R. v. McConnell, 82 Fed. 73.

Among the objects of this suit are (1) the surrender

and cancellation of a contract involving $200,000;

(2) the control of a corporation whose water right alone

is alleged to be worth $1,500,000: (3) the getting rid

by the Development Company of some $350,000 of

advances made under this illegal contract.

(b) But even if the matter in dispute were merely

complainant's rights as a stockholder, the bill alleges the

value of his stock to be in excess of $2,000, and further

alleges that it will be rendered wholly valueless by the

Southern Pacific Company in its control and manage-

ment of the corporation. (Bill par. XXI, Trans, p. 35.)
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The decree of the circuit court should be reversed

with directions to overrule the demurrer to the amended

bill.

Respectfully submitted,

HUNSAKER& BRITT,

WALTER MALINS ROSE,

, Solicitors for Appellant.




